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BRIEF OF APPELLANT

STATEMENT OF JURISDICTION
This is an appeal from a judgment and conviction for driving
under the influence.

This Court has jurisdiction pursuant to Rule

3 of the Utah Rules of Appellate Procedure.
NATURE OF PROCEEDINGS
This is an appeal from a final judgment of conviction of the
appellant in the Fourth Judicial Circuit Court of Morgan County
before the Honorable Mark Johnson on the 8th day of April, 1992.

ISSUES PRESENTED FOR REVIEW
L.

Did the trial Court err in finding that a defendant is in

actual physical

control

of an automobile when the defendant is

parked far off the highway with the engine and lights off and the
defendant is asleep with the obvious intent of spending the night.
CONSTITUTION AND STATUTORY PROVISIONS
U.C.A. 41-6-44
1. (a)

It is unlawful and punishable as provided

in this

section for any person to operate or be in actual physical control
of a vehicle within this state if the person has a blood or breath
alcohol

concentration

of

.08

grams

or greater

as shown

by a

chemical test given within two hours after the alleged operation or
physical

control, or

if

the person

is under

the

influence of

alcohol or any drug or the combined influence of alcohol and nay
drug to a degree which
operating a vehicle.

renders the person

incapable of

safely

STATEMENT OF THE CASE
The defendant was charged with driving under the influence on
July

31, 1991, in Morgan County, Utah, and

convicted

of that

offense in the Justice Court of Morgan County, Utah, on October 10,
1991.
The defendant appealed this conviction to the Morgan County
Circuit Court on October 11, 1991. On April 8, 1992, the defendant
was tried in a bench trial in Morgan County, Utah, and was
convicted.

On April 17, 1992, an appeal was taken to this Court.

SUMMARY OF ARGUMENT
Where a defendant is asleep in an automobile which is off and
the automobile is parked far off the road and there is no evidence
of driving, then no actual physical control is present.

STATEMENT OF FACTS
On July 31, 1991, Deputy Anthony Pierson of the Morgan County
Sheriff was

on patrol

and observed

a car backed

into a stall

(Tr.5), 200 yards from the highway (Tr. 17), and 25 feet from the
dirt road.

The deputy approached the vehicle and saw a man laid

back in his seat (Tr.7).

The officer shined his bright lights and

sounded a loud "yelp" horn-all

with no response

(Tr. 7 ) .

The

deputy observed that he appeared to be sleeping and he had to rock
the car several
(TR.8).

times to wake him (Tr.8).

The engine was off

After selling the odor of alcohol and administering the

tests, the defendant was arrested.
ARGUMENT
1. ACTUAL PHYSICAL CONTROL.

Appellant intends that a vehicle

parked on an appreciable distance from the road with the engine off
and the occupant asleep for the night is not in actual physical
control of an automobile for the purposes of U.C.A. 41-6-44.
The uncontroverted facts are that the defendant had pulled off
the dirt road heading to the highway and had fallen asleep for the
night (Tr. 5-8).
In State v. Bugger, 25 Utah 2d 404, 483 P. 2d 442 (1971), the
defendant was completely off the road as in the case at bar, the
motor off as in this case and similarly, the defendant was asleep.
As in State v Smelter, 674 P.2d 693, and State v Lopez , 720 P.

2d 778, the nature of the defendant's dominion over the automobile

is determinative.

There is simply no way to escape the conclusion

that the defendant had parked the vehicle and situate himself in it
with his camping gear and alarm clock in order to spend the night.
Richfield City, v Walker, 790 P. 2d 87, recited that the test should
be totality of the circumstances with the 9 step analysis at page
Id 93 of Walker.

Number (1) of that test is that the defendant was

asleep, (2) The automobile was far off the highway and several feet
off the dirt road, (3)
seat,

(5) defendant

motor off, (4)

sole occupant,

defendant was slumped in

(6)

key in ignition,

(7)

defendant was asleep, (8) no evidence of how automobile arrived at
scene, and (9)

no evidence of defendants involvement in driving

to scene.
CONCLUSION
Appellant contends that the conviction in this matter should
be set aside because the defendant was not

in actual

control of the automobile

Dated this

__day of oxe^rr^t^

Gordon Snow

,1993.

physical

MAILING CERTIFICATE

This is to certify that I mailed a true and correct copy of
the

foregoing

of < ^ % % H

to

the

following

persons

1993:

J.D. POORMAN
ATTORNEY FOR APPELLEE
3040 WASHINGTON BLVD.
OGDEN, UTAH 8 4410
GORDON SNOW

on

the 3>

day

DEFENDANT:
GORDON SNOW

Bail

Tape

DUI

Set $

r^^l

Digit

^2>6?Y

SENTENCING

Date

April 8,

Prosecutor

1992

Clerk

Pam J a q u e s

* J . D . Poorman

t^tf) D e f e n d a n t

present

( ) Defendant

withdraws

( ) Defendant

placed

R n h p r t NPWPy

u d g e

Defense Counsel
( ) Defendant

former

j

plea

not -present

of N o t G u i l t y and e n t e r s p l e a of G u i l t y

on

probation

t o / ) A??

( ^

Court

to Count(s)
( ) A&D

( ) Defendant to pay fine of s JOD +857d
with $ -&suspended; and i
a
serve
„ ^ ^ with
suspended if fine is paid a:
defendant keeps terms of probation.
(\#Stay on fine
\fiywx. /S, IW 2
( ) Payable through APP
( ) Defendant ordered to appear on
if the fine is not pa
to show cause shy the alternative jail sentence should not be executed.
( ) If defendant is not convicted of further offense and keeps termsof probation, the
vill withdraw the Guilty plea, enter a plea of Not Guilty and dismiss the case.
( ) Defendant tc pay restitution of $

to victim, by

( ) Defendant to submit to search, seizure, urinalysis or blood test at APP request
( ) Defendant to submit to psychological counseling through Mental Health/A&D
( ) Defendant to maintain vocational/educational training or full-time employment.
(Vj Defendant to successfully complete Phase I / Phase II treatment through A&D and p
( ) Other:

|X Jr P )

L*.*
( ) Review d a t e

K.

f L r ^ A

1992

Ujjf-^. Qj_

\

A , M)

*^

